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IN THE UTAH COURT OF APPEALS

STATE OF UTAH,
in the interest of C.Y.,
W.C.Y., D.J.Y.f A.Y.,
Respondent,

*
*

*

RE#LY BRIEF

*

*

Ca4e No. 860293-CA

*
*

vs.

*

Priority #7

WILLIAM G. YATES,
Appellant*
*

STATEMENT OF ISSI^E
Whether it was an abuse of discretion for the trial court to
deny a pro se incarcerated father an extension of time to file
his appeal on the grounds of excusable neglect•
DETERMINATIVE STATUTES, REGULATIONS AND CONSTITUTIONAL PROVISIONS
Utah Code Ann. §§78-3a-35 and 78-3a-48(l); the Ninth and
Fourteenth Amendments to the United States Constitution; Article
I, Section 7 of the Constitution of Utah.
STATEMENT OF FACIAS
Appellant William G. Yates is the father of four children
from his marriage to Mary Ellen Yates, all of whom are the
subjects of the proceeding.

The Second District Juvenile Court

terminated the father's parental rights in its Memorandum Decision, Findings of Fact, Conclusions of Law and Order of August
19, 1986. The father's attorneys, Utah Legal Services, Inc.,
withdrew as counsel on September 4, 19B6.

The father has been continuously incarcerated since September, 1985. He was confined to the Salt Lake County Jail in
September, 1985, and since January, 1986, has been confined to
the Utah State Prison on unrelated charges on a sentence of five
years to life imprisonment.
On September 18, 1986, the father wrote and tendered to
prison authorities a document entitled "Motion for Appointment of
Counsel," which reached the Court on September 23, 1986. The
Court denied the Motion on September 29, 1986.

Upon receipt of

the Court's Order, the father wrote a second document, also
entitled "Motion for Appointment of Counsel," in which he stated,
"I wish to appeal States (sic) finding in this matter."

The

motion was dated October 3, 1986, and was received and filed by
the Court on October 10, 1986. On October 16, 1986, the Court
granted the father's motion and appointed Utah Legal Services as
counsel.

A Motion for Extension of Time and Notice of Appeal

were filed with the Court on October 17, 1986.

Following a

hearing, the Court denied the Motion for Extension of Time on
October 31, 1986.

Counsel for the father filed a Notice of

Appeal from the October 31, 1986, denial on November 12, 1986.
The State of Utah filed a Motion to Dismiss the Appeal on February 24, 1987, based upon the untimeliness of the appeal.

After

considering briefs on the matter, this Court denied the State's
Motion to Dismiss on May 5, 1987.
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ARGUMENT
I.

THE FATHER WAS BOTH PRO SE AND INCARCERATED, THUS ESTABLISHING EXCUSABLE NEGLECT FOR FAILING TO MEET THE TIME REQUIREMENTS OF RULE 4, UTAH RULES OF APPELLATE PROCEDURE.
The jurisdiction of this Court over an appeal as of right

depends upon the filing of a notice o£ appeal in compliance with
Rule 4, Utah Rules of Appellate Procedure.

Rule 4(e) provides

for a thirty day extension of the normal thirty day period for
filing an appeal if there is a showing of excusable neglect.
Excusable neglect or good cause under this rule refers generally
to an extraordinary circumstance that prevented the movant from
filing a timely notice of appeal, and not to inadvertence or
oversight on the part of counsel or tp the failure of the client
to authorize an appeal.
The father has a statutory right to counsel at every stage
of this proceeding, Utah Code Ann. §78-3a-35.

Section 35 pro-

vides, in part:
Parents .... shall be informed that they have
the right to be represented by cqunsel at every step
of the proceedings. They have the right to employ
counsel of their own choice; and if any of them requests
an attorney and is found by the qourt to be indigent,
counsel shall be appointed by the court, (emphasis added)

Given this statutory right to counsel, the father's pro se
status from September 4, 1986, until reappointment of counsel on
October 16, 1986, constituted grounds for a finding of excusable
neglect.

The denial of the father's initial Motion for Appoint-

ment of Counsel (tendered to prison officials within the initial
thirty day appeal period) significantly contributed to the
procedural delay presently at issue.
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For the Court to deny the father his right to counsel based
on mere technical deficiencies would render the right to counsel
an empty one.

Ignoring the fact that the father tendered two

Motions for Appointment of Counsel (both within the maximum
period for which the Court could have granted an extension of
time) makes a mockery of the time limits for appeal, and disregards a critical element of his right to assistance of counsel.
When the father's counsel withdrew on September 4, 1986,
Appellant became pro se for the purposes of filing a timely
notice of appeal.

It is unimportant that his counsel withdrew

halfway through the thirty day time period; the father desired to
appeal and he was pro se during the critical time period when the
deadline passed.
Other courts have found that an absence of counsel during
the time period in which to file an appeal constitutes excusable
neglect when there is a statutory right to counsel.

In United

States v. Andrews, 790 F.2d 803 (10th Cir. 1986), the court found
that the trial court's failure to reappoint counsel at the
sentencing hearing after allowing defendant's counsel to withdraw, violated defendant's statutory right to counsel at every
stage of the proceedings.

The court made a finding of excusable

neglect based on the fact that he was pro se and incarcerated
when he filed his untimely notice of appeal.
Denial of the father's Motion for Extension of Time, constitutes an overly restrictive reading of Rule 4, Utah Rules of
Appellate Procedure.

In the present case, the father, through n<

fault of his own, was left without the assistance of counsel

- 4 -

despite his express desire to have new counsel appointed.

The

court!s failure to remedy this situation based on the father's
untimely filing and or his failure to make specific reference to
an appeal, runs contrary to the intent of Utah Code Ann.
§78-3a-35, which provides for a statutory right to counsel in
every stage of a parental rights termination proceeding.
The particular burdens borne by pro se incarcerated parties
have long been recognized by the courts.

Courts have allowed

leniency when prisoners have not met the technical requirements
of pleading, Hughes v. Rowe, 449 U.S. 5 (1980), Wallace v.
McManus, 776 F.2d 915 (1985); or have not met the statutory time
limits for appeal, Fallen v. United States, 378 U.S. 139 (1964),
United States v. Lucas, 597 F.2d 243 (10th Cir. 1979), United
States v. Ford, 637 F.2d 807 (7th Cir. 1980), Boggess v. Morris,
635 P.2d 39 (Utah 1981).

While the father is not appealing from

a criminal conviction, the underlying Iprinciple is the same: a
pro se incarcerated individual who has an appeal as of right
should not be precluded from exercising this right because of
technical difficulties.
This Court should follow the well recognized policy of
leniency, and find that the trial court abused its discretion by
denying the father an extension of timp on the grounds of excusable neglect, based on the father's prp se incarcerated status.
II.

A DETERMINATION OF EXCUSABLE NEGLECT IS PARTICULARLY
WARRANTED BECAUSE THE FATHER'S FUNDAMENTAL RIGHT TO SUSTAIN
HIS RELATIONSHIP WITH HIS CHILDREN OUTWEIGHS STRICT
ADHERENCE TO PROCEDURAL LAW.
In addition to the father's statutory right to counsel in a

termination of parental rights proceeding, the father has a
- 5-

fundamental right protected by this State's Constitution to
sustain his relationship with his children.
1364, 1377 (Utah 1982).

In re J.P., 648 P.2d

The United States Constitution also

recognizes this right as fundamental under the Ninth and Fourteenth Amendments. Id.

The Supreme Court of Utah has held that

parental rights are fundamental and deeply rooted in human nature
and instinct. Id.
Courts have overlooked untimely notices of appeal for
incarcerated parties even when represented by counsel.

In Moore

v. Burdman, 526 P.2d 893 (Wash. 1974), in a case involving the
termination of parental rights, the notice of appeal was filed in
an untimely manner by counsel due to postal delay.

In balancing

parental rights with the strict requirements of procedural law,
the court observed, "Mere temporal or social advantages weigh
little as against the right of a parent, and the ties of blood
should not be interfered with or the right of the parent
abridged, save for the most powerful reasons."

Id. at 896.

Parental rights have outweighed procedural requirements in
other cases before the Utah courts.

In In re K.B.E., 740 P.2d

292 (Utah App. 1987), the father failed to file an affidavit
acknowledging paternity pursuant to Utah Code Ann. §78-30-4(3) in
a timely manner.

The court held that to deny the father's paren-

tal interest based on this technicality would impermissibly
violate his constitutional rights under both the Utah and the
United States Constitutions.

Id. at 297.

Under the facts of the present case, it would be difficult
to imagine a more deserving situation for the court to overlook
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procedural irregularities where fairness and justice so require,
especially in light of the fundamental right at issue.

Counsel

for the State cites two cases for the proposition that prerequisites (such as timely motions and fili[ng fees) need to be held to
a strict standard of compliance, Anderson v. Anderson, 282 P.2d
845 (Utah 1955) and Estate of Mary Ratcliff v. Conrad, 431 P.2d
571 (Utah 1967).

These cases may be distinguished based on the

fact that the parties were represented by counsel and by their
subject matter.

This is not a probate case nor is it a property

division in a divorce case.

The father is seeking to keep his

relationship with his children.

At stake is a fundamental right

protected by both the Utah and the United States Constitutions.
In the extraordinary circumstances of the case, the father's
incarceration and his lack of counsel constituted excusable
neglect.

The father's right to sustain a relationship with his

children and his right to be represented by counsel to appeal the
termination of his parental rights, outweigh the noncompliance
with the technical niceties ordinarily governing appellate
jurisdiction.
CONCLUSION
This Court has the power to reverse the trial court's denial
of Appellants Motion for Extension of Time, and render a decision on the merits on the father's appeal from the Second District Juvenile Court Order of August 19, 1986. Under the extraordinary circumstances of the father's situation, excusable
neglect existed which prevented timely compliance with jurisdictional requirements of Rule 4, Utah Rules of Appellate Procedure.
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It was an abuse of discretion to deny Appellant's Motion for
Extension of Time, and a decision on appeal should be rendered on
the merits of this case.
DATED this

i£

day of

1988.
SJTAH LEGAL SERVICES, INC.
Attorneys for Appellant
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CERTIFICATE OF MAILING
I HEREBY CERTIFY that on this

J5"

day of July, 1988, I

mailed four true and correct copies of the foregoing REPLY BRIEF
to Sandra Sjogren, Attorney for the State of Utah, 236 State
Capitol, Salt Lake City, Utah 84114, and David Littlefield,
Guardian Ad Litem, 426 South 500 East, Salt Lake City, Utah

^AAAI^.A
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ADDENDUM

UTAH LEGAL SERVICES, INC.
Attorneys for Natural Father
By: LOUISA L. BAKER, #3763
637 East 400 South
Salt Lake City, Utah 84102
Telephone: 328-8891
IN THE SECOND DISTRICT JUVENILE COURT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

STATE OF UTAH, in the interest *
of:
*
*
YATES, CHERILEE
(06-28-73) *
YATES, WILLIAM CORY (11-10-76) *
YATES, DARON JOSEPH (10-07-78) *
YATES, AMANDA
(09-12-81) *
*

WITHDRAWAL
OF COUNSEL

Civil Case No. 347651-52
357332-33

*

UTAH LEGAL SERVICES, INC., by and through Louisa L. Baker,
attorney at law, hereby withdraws as counsel of record for the
Natural Father, William Yates, in the above action.
DATED this 2nd day of September, 1^86.

rjCt^Aj^iJL
&/j/\ Louisa L, Baker

v

CERTIFICATE OF MAILING
I certify that I mailed, first-class, postage prepaid, a
true copy of the above Withdrawal of Counsel to the Natural
Father, William Yates, P. O. Box 250, Draper, Utah 84020, and
to the following: Dennis Olson, Attorney at Law, 32 Exchange
Place, Salt Lake City, Utah 84111; David Littlefield, Attorney
at Law, 426 South 500 East, Salt Lake City, Utah 84102; Olof
Johansson, Deputy County Attorney, 3522 South 7th West, Salt
Lake City, Utah 84119, on this 2nd d^y of September, 1986.

ADDENDUM

1-1

E; TIIZff2cc::DDISTRICT JUVT:IL2 C
pea .::.i^ L.." : C;:U;:?Y

SfcF.": := 5 6

ica

IZTICH FOR

./ILLIAT G^ YATES

ArFCi;.T:-z::T
OF C0UT.-3ZL

V.iT

CASS :;c. 3*7651-52

ST:'.T2 G? UTAH II.' T!!2
I"T1S1I3T CF
YV.T3S
WILLIAM C. YATES
JOS2PH YAT23
A"A!'DA YAT.I3
on i-o.;-: Y A V

Sworn,

Comes Now, JERRY YATES, BEING f i r s t d u l y
deposes s a y ;
1. That he i s the Respondent in the above e n - t i t l e d

action

2. That he i s e n - t i t l e d to b r i n g t h i s a c t i o n t o r e d r e s s the
d e p r i v a t i o n of h i s C o n s t i t u t i o n a l l y g u a r a n t t e e d R i g h t s and p r i v i l edges.
3 . That being a layman and does not know the t e c h n i c a l a s p e c t s
of Law r e g a r d i n g h i s R i g h t s and p r i v i l e d g e s d o e ' s hereby a s k t h i s
c o u r t for appointment of c o u n s e l so t h i s m a t t e r may be held i n a
f a i r manner.
4 . That due t o h i s p o v e r t y , he i s unable to p r e - p a y the c o s t s
of t h i s a c t i o n or s e r v i c e t h e r e o f .
5 , That dhe has read the c o n t e n t s of the above l i s t e d
and b e l i e v e s the same t o be t r u e .
Dated t h i s

/6

day of

1986

William Yates ,
Wi
Petitioner.

ADDENDUM

petition
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IN THE SECOND DISTRICT JUVENILE COURT
FOR SALT LAKE COUNTY

STATE OF UTAH, in the interest of
YATES,
YATES,
YATES,
YATES,

Cherilee
William
Joseph
Amanda

(06-28-73)
(11-01-76)
(10-07-78)
(09-12-81)

A person under eighteen years of age

:
:
:
:
:
:
:

FINDINGS OF FACT
AND ORDER

Case No. 347651-52
357333-356332

:

The Court received a motion for appointment of counsel filed by
the father, William Gerald Yates, in the above-entitled matter on
September 23, 1986. The Court having reviewed sai4 motion, and good
cause appearing,
IT IS HEREBY ORDERED, that the father's motion for appointment of
counsel is denied. Counsel has previously been appointed by this
Court to represent the father in this matter. The Court is informed
that said counsel received and reviewed the Court's order dated August
19, 1986 terminating the parental rights of the father, and advised
him regarding his right to appeal. There are no further proceedings
before this Court requiring appointment of further counsel, and the
Court concludes that said father has been fully and adequately
representated and advised by counsel in all matters before this Court.
Dated this 29th day of September, 1986.
BY THE COURT

JUDGE

cc:

William Yates
County Attorney
David Littlefield, Esq.

ADDENDUM
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IN t h e SECOND DISTRICT JUVENILE COURT
FOR SALT LAKE COUNTY

W i l l i a m C. Y a t e s
.Motion for
Appointment of
Counsel

vs.

STATE of UTAH,

In the Interest of

Case No. 347651-52

Yates,

357333-356332

Cherilee
William
Joseph
Amanda

I, William Yates, hereby ask for appointment of counsel in this matter.
I have been advised that
representing me in this matter.

the

Lawfirm

of

Attorney

for

is

no

Longer

I am in need for appointment of Counsel. I wish to appeal States Finding in
this matter. Case No.347651-52 357333- 356332

Dated this 3

#

Day of October 1986,

Sincerly,
:-\,"2-*;-;r^ r

OCT

William G. Yates (
Attorney; Pro Se

10>J36

?i l) !>si,T,;iCT
JUV=hi L r COURT
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IN THE SECOND DISTRICT JUVENILE COtJRT
FOR SALT LAKE COUNTY

ORDER RE-APPOINTING
COUNSEL

STATE OF UTAH, in the interest of
YATES,
YATES,
YATES,
YATES,

Cherilee
William
Joseph
Amanda

(06-28-73)
(11-01-76)
(10-07-78)
(09-12-81)
Case No. 347651-52
357333-356332

A person under eighteen years of age

The above-entitled matter came before the Court for trial on a
petition seeking termination of parental rights. Trial was held
October 23, 24, 25, 1985, and January 13, 14, 15, 1986. Both the
mother and father were represented by counsel at all stages of the
proceedings. On August 19, 1986, this Court entered its Memorandum
Decision including Findings of Fact, Conclusions of £.aw and Order,
terminating the parental rights of both parents. On September 4,
1986, the Court received a Notice of Withdrawl of Counsel by Utah
Legal Services, Inc., by and through Louisa L. Baker, Esq., who had
been appointed as counsel for the father, William Yates, in this
action. Upon receipt of the Withdrawl of Counsel, tljie Court was
orally informed by Ms. Baker that the order terminating parental
rights had been reviewed by counsel and counsel had informed the
father that there was no apparent basis for an appeal.
Subsequently, on Septemebr 23, 1986, the Court received a Motion
for Appointment of Counsel from William Gerald Yates, the father in
this matter. Said motion was dated September 18, 1986 but not
received and filed by the Court until September 23, 1986, at which
point the time for appeal had expired. There being no action then
pending before the Court necessitating appointment of new counsel, and
the time for appeal having run, the Court denied the father's Motion
for Appointment of Counsel. It should be noted that said motion did
not indicate that counsel was sought for purposes of an appeal. The
Court's order denying the request for appointment of counsel is dated
September 29, 1986. On October 10, 1986, this Court received a second
Motion for Appointment of Counsel from the father, William Gerald
Yates. The second motion indicated that counsel was needed for
purposes of filing an appeal of the Order dated August 19, 1986.

ADDENDUM

5-1

YATES, CHILDREN
Page 2

The Court has considered the father's second Motion for
Appointment of Counsel. It is the Court's opinion that there is no
proceeding properly before the Court necessitating appointment of
counsel, and the time for appeal has expired. However, the Court is
also aware that at least two of the children in this matter have been
placed for adoption, petitions for adoption have been filed, and
adoption proceedings are pending. It is in the best interests of the
children in this matter that the adoptions proceed without any cloud
of uncertainty relating to the natural father's expressed desire to
appeal. Therefore, although recognizing that the time for appeal has
run, and that, in this Court's opinion, there would be no jurisdiction
for an appeal to be heard, in order that this matter may be resolved
finally and as quickly as possible in the interests of the children.
IT IS HEREBY ORDERED that Utah Legal Services, Inc. is reappointed
as counsel for the father in the above-entitled matter. Counsel is
directed to take whatever action is necessary to bring this matter to
the attention of the Utah Supreme Court as quickly as possible so that
the matter may be resolved and the adoptions may proceed.
Dated this 16th day of October, 1986.
BY THE COURT

**-r^

^'m*&u
JUDGE

cc:

Utah Legal Services
County Attorney
David Littlefield, Esq.
Carol Stenger - DFS

ADDENDUM

5-2

UTAH LEGAL SERVICES, INC.
Attorneys for William G. Yates
BY: LOUISA L. BAKER #3763
637 East Fourth South
Salt Lake City, Utah 84102
Telephone: (801) 328-8891
IN THE SECOND DISTRICT JUVENILE COURT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

*

STATE OF UTAH, in the
interest of:
YATES,
YATES,
YATES,
YATES,

*
*

NOTICE OF APPEAL

CHERILEE (6-28-73)
*
WILLIAM CORY (11-10-76)*
DARON JOSEPH (10-7-78) *
AMANDA (9-12-81)
*

Civil Nos. 347651
347652
357332
357333

*

NOTICE IS HEREBY GIVEN that William G. Yates, the natural
father in the above-entitled action, hereby appeals to the
Supreme Court of the State of Utah from the Memorandum Decision
and Order of the above-entitled Court dated and entered August
19, 1986.

DATED this

IIP

day of

C/CAOU^

, 1986.

UTAH LEGAL SERVICES, INC.
Attorneys for William G. Yates

/USicJ
BY:

llb/yates.app
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LOUISA L. BAKER

CERTIFICATE OF MAILING
I HEREBY CERTIFY that a true and correct copy of the
foregoing NOTICE OF APPEAL was mailed first class to David
Littlefield, 426 South 500 East, Salt Lake City, Utah 84102;
Olof Johansson, Deputy County Attorney, 3522 South 700 West,
Salt Lake City, Utah 84119; Dennis Olson, 32 Exchange Place,
Salt Lake City, Utah 84111.
DATED this

/(f

1986.

day of

yjLuu^ ^MZ,JL^
00

llb/yates.app

2
00
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CO
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UTAH LEGAL SERVICES, INC.
Attorneys for William G. Yates
BY: LOUISA L. BAKER #3763
637 East Fourth South
Salt Lake City, Utah 84102
Telephone: (801) 328-8891
IN THE SECOND DISTRICT JUVENILE COURT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

*

STATE OF UTAH, in the
interest of:

*
*
*

YATES,
YATES,
YATES,
YATES,

CHERILEE (6-28-73)
*
WILLIAM CORY (11-10-76)*
DARON JOSEPH (10-7-78) *
AMANDA (9-12-81)
*
*

MOTION FOR EXTENSION
OF TIME AND ORDER
Civil Nos. 347651
347652
357332
357333

Utah Legal Services, Inc., by Louisa L. Baker, moves this
Court for an extension of time to file a Notice of Appeal in
the above-entitled action.

3S
00

This motion is based upon the fact

that Utah Legal Services was appointed to represent the natural
father, William G. Yates, in this appeal on October 14, 1986.
DATED this

I(P^day of Ocfobt-r-

, 1986.

UTAH LEGAL SERVICES, INC.
Attorneys for William G. Yates

1IA3Q
LOUJSA L. BAKER
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ORDER
It is hereby ordered that Utah Legal Services, Inc.,
counsel for the natural father, William G. Yates, be granted an
extension of 30 days in order to file an appeal of this Court's
Memorandum Decision and Order dated August 19, 1986•

JUDGE SHARON P. MCCULLY

CERTIFICATE OF MAILING
I HEREBY CERTIFY that a true and correct copy of the
foregoing MOTION FOR EXTENSION OF TIME AND ORDER was mailed
first class to David Littlefield, 426 South 500 East, Salt Lake
» co ^ S
» .c ^ •*•

City, Utah 84102; Olof Johansson, Deputy County Attorney, 3522

! 2^ ^

South 700 West, Salt Lake City, Utah 84119; Dennis Olson, 32

; ^ ^ °°

Exchange Place, Salt Lake City, Utah 84111.

3 c^ *4 oo
' ^

f^. < N

DATED t h i s

M_ day of (Op (U^
A,

,

1986.

7 llvJU^ JJ^JL^
llb/yates.ord
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IN THE SECOND DISTRICT JUVENILE COURT
FOR SALT LAKE COUNTY

MEMORANDUM DECISION
AND ORDER

STATE OF UTAH, in the interest of
YATES,
YATES,
YATES,
YATES,

Cherilee
William
Daron
Amanda

(06-28-73)
(11-10-76)
(10-07-78)
(09-12-81)
Case No. 347651-52
357332-23

A person under eighteen years of age

This matter came before the Court on October 30, 1986 for hearing
on a Motion for Extension of Time to file notice of appeal filed on
behalf of the father. Present were Louisa Baker, Esq., attorney for
the father; David Littlefield, Esq., Guardian ad litem; Olof
Johansson, Esq., Deputy County Attorney, and Tina Harmon of the
Guardian ad litem program. The Court heard and considered the
arguments of counsel and received copies of authorities cited by Ms.
Baker in support of her motion. The Court being fully informed in the
premises and good cause appearing, hereby enters itp Memorandum
Decision and Order.
Rule 4(e), Utah Rules of Appellate Procedure, allow this Court,
upon a showing of excusable neglect or good cause, to extend the time
for filing a notice of appeal for up to 30 days following the
expiration of the original time prescribed by the rule. Counsel for
the father in this matter sought such extension to make timely the
notice of appeal filed October 16, 1986. The Court's original order
from which appeal is taken was dated and entered August 19, 1986. In
support of her motion, counsel argued that the father, who is confined
at the Utah State for reasons not related to the action before this
Court, was without counsel during much of the time since the entry of
the Court's original order, and therefore was unable to file a timely
notice of appeal. Lack of counsel was argued as a basis for a finding
of excusable neglect pursuant to the rule. Authorities were cited and
provided to the Court which indicated that lleniency should be granted
to prisoners who were filing appeals from their criminal convictions
and, for reasons related to the unavailibity of counsel, were not
timely in filing notices of appeal. Counsel also

ADDENDUM
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YATES CHILDREN
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argued that since the father had twiced requested counsel during the
sixty days following the entry of the Court's original order, that he
had indicated his desire to appeal the matter, and should be given
credit for making a timely request.
Counsel for the State and the Guardian ad litem noted the
differences between the present case and the cases cited by counsel
for the father. In the cited authorities, the prisoners were
appealing their criminal convictions, and the only rights affected by
the delay were those of the prisoner. On the contrary in the present
case, the rights of children are severely affected by the delay caused
by the untimely appeal. Adoption proceedings have been filed and are
pending regarding two of the children in this matter. It was further
argued that the father was not without counsel during the initial
appeal period. Rather, counsel for the father, who had represented
the father throughout the trial of this matter, received and reviewed
a copy of the Court's Opinion and Order, and advised the father, in
writing, that an appeal would not be filed by that office because
there appeared to be no substantive basis for such an appeal. The
father was also given specific directions that if he desired to file
an appeal, he would need to comply with the rule and cited to him the
time frame in which an appeal would need to be made.
The Court specifically finds that the father was not without
counsel during the initial period of time during which an appeal
should have been filed. The father was represented capably by counsel
who reviewed the case on the merits and declined to file an appeal, so
advising the father. Further, after having been adivsed of the time
frame in which an appeal would need to be made, the father still
failed to file even a request for appointment of counsel, not a notice
of an appeal, until September 23. 1986. Even the date which is
handwritten by the father on the document is September 18, 1986, which
is still beyond the original 30 day period.
The Court further finds that the present case is distinguishable
from the authority cited by counsel for the father in that his
confinement in prison is not related to the matter before the Juvenile
Court, and the appeal being sought is not an appeal of his criminal
conviction and subsequent inprisonment. Further, the rights of
others, in addition to the rights of the father, are seriously
affected by delays in the appelate process.
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The children in this matter are in urgent need of permanancy and
stability. Two of the children have been placed in adoptiye homes- and
adoption proceedings are pending. Further delays contribute to the
problems the children are having, and the instability in their lives.
Therefore, the Court finds that there is neither good cause nor
excusable neglect justifying an extension of time to appeal this
matter.
ORDER
Based upon the foregoing Memorandum Decision, it is hereby Ordered
that the Motion for Extension of Time is denied.
Dated this 31st day of October, 1986.
BY THE COURT

UW-rfX
JUDGE J

cc:

Louisa Baker, Esq.
Olof Johansson, Esq.
David Littlefield, Esq.

•; C^%
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UTAH LEGAL SERVICES, INC.
Attorneys for William G. Yates
BY: LOUISA L. BAKER #3763
637 East Fourth South
!Salt Lake City, Utah 84102
[Telephone: (801) 328-8891
IN THE SECOND DISTRICT JUVENILE COURT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

STATE OF UTAH, in the
interest of:

NOTICE OF APPEAL

YATES,
YATES,
YATES,
YATES,

Civil Nos, 347651
347652
357332
357333

CHERILEE (6-28-73)
WILLIAM CORY (11-10-76)*
DARON JOSEPH (10-7-78) *
AMANDA (9-12-81)
*
*

NOTICE IS HEREBY GIVEN that William G. Yates, the natural
father in the above-entitled action, hereby appeals to the
Supreme Court of the State of Utah from the Order denying the
natural father's Motion for Extension of Time of the
above-entitled Court dated and entered October 31, 1986.
DATED this

/ OHay of Nff)fo*i&L,. 1986.
UTAH LEGAL SERVICES, INC.
Attorneys for William G. Yates

BY:
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LOUISA L. BAKER

CERTIFICATE OF MAILING
I HEREBY CERTIFY that a true and correct copy of the
foregoing NOTICE OF APPEAL was mailed first class to David
Littlefield, 426 South 500 East, Salt Lake City, Utah 84102;
Olof Johansson, Deputy County Attorney, 3522 South 700 West,
Salt Lake City, Utah 84119; Dennis Olson, 32 Exchange Place,
Salt Lake City, Utah.84111. c
DATED this /U

day of

/lyhi^S^rv^rM^K

, 1986.

//UAJL-

^ILtJL-

llb/yates.app

si
Si
^ 2?
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